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[61:985 ment's vast resources often skew the individual debtor's ability to pursue litigation. 5 Moreover, creditors of a bankrupt are often other individuals or small businesses. The unreasonable use of government power to disadvantage these creditors is precisely the sort of abuse the EAJA is designed to alleviate. If debtors and competing creditors without the resources to litigate are unable to look to the EAJA they may be forced to knuckle under to the government, even if their positions are clearly correct. Still, while the power of most other courts to shift fees under the EAJA is explicitly established in the Act, 6 or has been granted by judicial interpretations of the Act, 7 whether bankruptcy courts can shift fees under the EAJA remains an open question. A definite answer would satisfy the demands of those clamoring for a clear rule. Bankruptcy judges would no longer have to spend time and resources deciding if they have fee-shifting authority. Lawyers and their clients would know up front if there was any chance of fee recovery, allowing them to make informed choices about when to litigate and what resources to devote to their case.
Section I of this Comment examines the EAJA's historical background and analyzes its provisions, paying special attention to the principles of EAJA interpretation announced by the Supreme Court in Ardestani v INS.' Section II outlines the structure of bankruptcy courts and their place in the federal judicial system, then analyzes cases that have specifically addressed the authority of bankruptcy courts to shift fees under the EAJA. Section III discusses how other Article I courts (such as the Claims and Tax Courts) have resolved the question of their EAJA jurisdiction. Section IV concludes that the best resolution of the question is that the EAJA grants bankruptcy courts the power to shift fees against the government. For example, in a case arising before the statute was amended to explicitly include the United States Claims Court (now the United States Court of Federal Claims), the Federal Circuit held that the Claims Court had power to shift fees under the EAJA. Essex Electro Engineers v United States, 757 F2d 247 (Fed Cir 1985) .
8 112 S Ct 515 (1991).
I. THE EQUAL ACCESS TO JUSTICE ACT
A. Historical Background Participants in the American civil justice system have traditionally had to pay their own attorneys' fees, whether or not they initiated the proceeding and regardless of the judgment rendered.' As a result, successful plaintiffs take home less money than their awarded damages, and even successful defendants end up worse off than they began.
To ameliorate the sometimes harsh results of this rule, nineteenth-century judges created narrow exceptions to the "American Rule." For instance, if a plaintiff's successful litigation created, preserved, or increased a "common fund" for the use of others, his legal expenses were paid from the fund.' Another exception allowed fee shifting against a party whose conduct was malicious or vexatious." Common law exceptions, however, have narrow applicability and are geared toward redressing specific injustices after litigation. They are not designed to influence a party's initial decision to litigate.
Moving beyond these judicially created exceptions, Congress has created statutory exceptions to the American Rule. These statutory provisions generally allow fee shifting as an adjunct to the larger purposes of a statute, and differ from common law exceptions with regard to the circumstances under which a party may receive attorneys' fees. 2 For example, the Clayton Act provides for a mandatory award of attorneys' fees to successful antitrust plaintiffs, 3 while the Administrative Procedure Act authorizes courts to award attorneys' fees to prevailing plaintiffs in Freedom of Information Act actions against federal agencies.' 4 The statutory framework created by these laws is disorganized and arbitrary, seemingly dictated more by the strength of a given lobby than by a desire to bring harmony to the civil justice system. A similar patchwork of laws has developed in the states. 5 In addition to these common law and statutory exceptions, contractual arrangements provide a third means of circumventing the American Rule. 6 It is not uncommon for parties to agree during contract negotiations on how attorneys' fees will be divided in the event that the contract breaks down and gives way to litigation. However, the government has often been reluctant to enter into contracts that could shift fees against it. 7 Significantly, modern law has increasingly used fee shifting to encourage litigation viewed as beneficial to society. This use of fee shifting to advance broader notions of social justice departs from the common law tradition, in which narrow fee-shifting exceptions were tailored to mitigate specific injustices or to punish specific abuses. One important objective of these changes to the American Rule has been to make possible the private enforcement of public policy. Fee shifting helps the citizen to play the role of a "private attorney general," and several statutes specifically cite private enforcement as a rationale for fee shifting. 8 In 1975, however, the Supreme Court rejected this judicial expansion of fee shifting, decisively reiterating the hard-edged American Rule and striking down the use of the judicially created private attorney general exception. In Alyeska Pipeline Service Co. v Wilderness Society, the Court voted 5-2 to forbid judges from engaging in fee shifting in the absence of specific statutory or common law authorization." Congress, the Court reasoned, had always reserved the power to modify the long-standing American Rule, and thus it was beyond the equity powers of judges to make unilateral changes to the rule. 2 ' "[Ilt is not for us to invade the legislature's province by redistributing litigation costs .
,,22
In order to preserve the private enforcement of public policy after Alyeska, Congress expanded statutory fee-shifting authority." Congress began to pass specific statutes encouraging fee shifting for the public benefit. This process began with the Civil Rights Attorneys' Fees Awards Act of 1976, which allowed fee shifting in certain civil rights actions. 2 4 Congress continued on this path, passing a series of laws that provided for fee shifting in the pursuit of the social good.' allowing fees for successful "citizen suits" to bring about enforcement include the Civil 
B. The EAJA's Provisions
In 1980, this pattern of Congressional action culminated in the passage of the Equal Access to Justice Act. 26 Congress designed the EAJA to vastly expand the statutory exceptions to the American Rule. The EAJA provided for fee shifting against the United States in favor of successful private litigants in a wide variety of contexts, whether the private party was the plaintiff or defendant. The EAJA's stated purpose was to level the playing field for private citizens and businesses, especially those of lesser means, in litigation with the government." Specifically, Congress created the EAJA to remove "economic deterrents to contesting governmental action" and to discourage government agencies from coercing compliance with regulations that might otherwise not be adequately contested. 2 * As a first step, the EAJA made the government subject to fee shifting to the same extent as any private litigant. Prior to the adoption of the EAJA, sovereign immunity had exempted the federal government from the common law fee-shifting provisions applicable to private parties.
2 1 In those instances where Congress had expressly waived immunity by statute, the federal government was exposed to fee shifting, but not otherwise." 0 The EAJA extinguished this immunity."' If the conduct of government lawyers is malicious or vexatious, a judge can tax the government with the attorneys' fees of the other party-just as the common law provides for private litigants. Moreover, the government is now liable for attorneys' fees under statutes that do not expressly waive sovereign immunity, if the statutes make private parties liable.
The EAJA did more than merely place the government on the same plane as private litigants. Expanding fee shifting far beyond its previous boundaries, the EAJA mandated fee shifting in favor of a prevailing party in any non-tort civil action by or ' Pub L No 96-481, 94 Stat 2325 (1980 , codified as amended at 5 USC § 504, 28 USC § 2412 (1988 & Supp 1992 .
27 See EAJA § 202, 94 Stat at 2325; Sullivan v Hudson, 490 US 877, 883 (1989 against the United States, absent substantial government justification or special circumstances. Specifically, the EAJA ordered that: a court shall award to a prevailing party other than the United States fees and other expenses... incurred by that party in any civil action.., brought by or against the United States in any court having jurisdiction of that action, unless the court finds that the position of the United States was substantially justified or that special circumstances make an award unjust. 32 As discussed below, the dispute among the courts over the ability of bankruptcy courts to shift fees under the EAJA arises from disagreements over the scope of the terms "a court" and "any court having jurisdiction of that action."" 3
The EAJA also contains a provision which mandates fee shifting in administrative adjudications involving the government. This provision, codified at 5 USC § 504, extends the practical impact of the EAJA far beyond court proceedings, so in total the EAJA allows fee recovery from the government in the vast majority of proceedings where the federal government is adverse to private litigants.
Section 504 provides that "[a]n agency that conducts an adversary adjudication shall award" attorneys' fees to a prevailing party other than the United States.' The "adjudicative officer of the agency" makes the determination of whether the government's position was substantially justified or whether other extenuating circumstances exist that militate against fee shifting. 35 Of course, because bankruptcy courts are not administrative agencies, the question of the fee-shifting power of the bankruptcy courts is directly related only to the EAJA provision in Title 28. However, courts often look to Title 5's § 504 as well as Title 28's § 2412 when questions of EAJA interpretation arise." 6 The Immigration and Naturalization Service strove vigorously and unjustifiably to deport." After prevailing in an administrative deportation proceeding, Ardestani filed for an award of fees under the EAJA. The question before the Court was whether administrative deportation hearings are within the scope of the EAJA. 3 9
In denying Ardestani's claim, the Supreme Court relied heavily on the plain language of the EAJA. The Court noted that examining the language should be the threshold inquiry of any statutory analysis. 4 " The "most natural reading of the EAJA" led to the conclusion that deportation proceedings were not within its scope. 4 The EAJA's legislative history was sparse and ambiguous, certainly not adequate to override the "'strong presumption' that the plain language of the statute expresses congressional intent. 42 In addition, the Court reasoned that the EAJA was only a partial waiver of sovereign immunity, and as such had to be strictly construed in the government's favor. 43 The Court did not say that courts should automatically narrow waivers of sovereign immunity whenever there is ambiguity; rather, if the plain language excluded an interpretation that would allow fee shifting, that exclusion was "reinforced" by the principle that waivers of sovereign immunity will not be implied freely.4 The Court expressed unhappiness with the result it reached, as it clearly went against the congressional objectives behind the EAJA. 45 But the ' The INS tried to deport Ardestani on the grounds that she had reached a "safe haven" from persecution by establishing residency in Luxembourg prior to coming to the United States. In fact, Ardestani had apparently stayed in a hotel in Luxembourg for 3 days and had not established residency. Id at 517. 41 Id at 521. Justice Blackmun's dissent stressed the harshness of the Court's position, noting that aliens with inadequate money to defend against unreasonable government action could be shipped back to face death in their homelands. Id at 522. Blackmun felt that Ardestani contradicted the Court's previous statement that the EAJA must be interpreted in light of its undenied purpose "to diminish the deterrent effect of seeking review of, or defending against, governmental action." Id at 524, quoting Hudson, 490 US at 890.
Court noted that Congress had twice amended the EAJA in response to jurisdictional questions, and could easily do so again. 46
II. BANKRUPTCY COURTS AND THE EAJA
When private litigants invoke the EAJA in an effort to recover attorneys' fees from the government in bankruptcy proceedings, bankruptcy courts must face the question of whether they have the power to shift fees under the EAJA. The policies behind the EAJA become particularly relevant where the government, for example, attempts to use its superior power to the disadvantage of less powerful creditors, whether individuals or small businesses.
A. The Structure of Bankruptcy Courts and Their Place in the Federal System
Each federal circuit court of appeals appoints the bankruptcy judges attached to its federal judicial districts, in numbers established by statute for each district. 47 Each bankruptcy court is an adjunct of a particular district court; for each district court there is one bankruptcy court." Bankruptcy judges serve fourteenyear terms. 49 While bankruptcy courts are competent to adjudicate most cases and proceedings relating to bankruptcy, the district court may summarily withdraw a case or proceeding from a bankruptcy court 50 and has jurisdiction over bankruptcy appeals."' Much of the dispute over the power of bankruptcy courts to shift fees under the EAJA stems from the fact that bankruptcy courts are considered Article I courts. This warrants a brief review of the distinction between Article I courts and Article III courts. These courts are so named for the articles of the Constitution which give Congress the authority to establish them. Article III courts are the Supreme Court and those "inferior Courts as the Congress may from time to time ordain and establish--primarily the federal courts of appeals and district courts. 52 ', See 38 USC § 4051 (1988). 5 Northern Pipeline, 458 US at 60-61. 5' The Court has also noted a distinction between the two types of courts based on the types of cases they decide. Article I courts may not adjudicate "private rights," which are essentially rights guaranteed by the Constitution. They may, however, adjudicate "public rights," or rights created by federal statute. See id at 50.
Davis:
No EAJA jurisdiction for bankruptcy courts.
The Eleventh Circuit held in In re Davis that bankruptcy courts have no EAJA jurisdiction.' Davis, a farmer, accepted a loan from the Farmers Home Administration (FHA), a governmental agency. He very soon went bankrupt. The bankruptcy trustee sued the FHA to recover payments that Davis had made before his bankruptcy, and to subordinate the claims of the government to those of other creditors. 6 After a decision in favor of the trustee, he filed to recover attorneys' fees from the FHA under the EAJA. The bankruptcy court granted the trustee's request, and the district court upheld the fee award. 62 The Eleventh Circuit reversed, holding that bankruptcy courts lacked EAJA jurisdiction. ' The Davis court relied on an earlier Eleventh Circuit decision, Bowen v Commissioner, which held that the Tax Court, another Article I Court, did not have EAJA jurisdiction." Davis reasoned that the jurisdictional questions in the two cases were identical, and thus that Bowen dictated the outcome in Davis. ' Bowen is a short per curiam opinion, which engages in only the most cursory statutory analysis and inartfully juggles certain sections of Title 28 that contain the phrase "court of the United States." Bowen begins with 28 USC § 451, the definitional section of Title 28.66 Section 451-explicitly limited to Title 28 6 --defines "court of the United States" as including the Supreme Court, the courts of appeals, the district courts, and any court created by Congress whose judges hold office during good behavior." This definition therefore excludes Article I courts, because their judges hold office for fixed terms.
The Bowen court then applied this definition of "court of the United States" to § 2412, the EAJA. The court observed that under § 2412(a), a court may award, to a prevailing party, those costs enumerated under 28 USC § 1920;69 § 1920 permits the 899 F2d 1136, 1145 (11th Cir 1990 . See id at 1137; 11 USC § § 510(c), 547(b), 547(c) (5) Moving on to the precise question of attorneys' fees, the court noted that subsections 2412(b) and (d) allow an award of fees and expenses "in addition to those awarded pursuant to [2412(a)]. " " The Bowen court reasoned that it would be "anomalous" to allow an Article I court to award attorneys' fees and other expenses under 2412(b) and (d) when Article I courts could not, according to this analysis, award court costs under § 2412(a). To avoid this anomaly, the Bowen court concluded that an Article I Court had no authority to award expenses, costs, or fees under § 2412. 74 Bowen bolstered its holding with reference to rather hazy legislative history, primarily the statement of Senator Gaylord Nelson, co-sponsor of the EAJA, that the EAJA would not be available in cases before the Tax Court. 7 5 Furthermore, Bowen noted that Congress later created a separate EAJA-type fee-shifting provision in the Internal Revenue Code in 1982. 7 " The court looked to the legislative history of these amendments and concluded they were intended to respond to § 2412's failure to extend EAJA jurisdiction to Article I courts. 77 Davis accepted Bowen's reasoning, stating that it "unambiguously control[led]" the question of EAJA jurisdiction for all Article I courts, including bankruptcy courts. 7s The court added some discussion of legislative history and distinguished the ap-70 28 USC § 1920 USC § (1988 . These costs include, for example, fees for the clerk, marshal, and court reporter, and printing, copying, and docketing fees. Id.
"' 706 F2d at 1088. 712 Id. The court implicitly assumed that "court of the United States" under § § 451 and 1920 refers to the same entities as "court" under § 2412.
" As discussed earlier, 28 USC § 2412(b) makes the United States liable for attorneys' fees under the common law exceptions to the American Rule; § 2412(d) orders fee shifting unless the government's position was "substantially justified."
74 706 F2d at 1088. Electro court inferred that Congress intended the Claims Court to have subsequent EAJA jurisdiction as well. 86 Davis noted that this line of reasoning did not apply to bankruptcy courts or to the Tax Court, because no similar change in the court structure had occurred. Accordingly, Davis concluded that Essex Electro derived from the unique situation of the Claims Court and thus did not apply to bankruptcy courts."
Davis's reliance on Congress's amending the EAJA to explicitly include the Claims Court (while not including the Tax or bankruptcy courts) is misplaced for two reasons. First, Congress did not say that it was adding the Claims Court to the authorized courts; rather, it clarified that the definition of "court" included the Claims Court, thus "codiffying] existing law." 88 Davis even quoted this language, but without drawing the inference that Congress thought the Claims Court, and by implication other Article I courts, had always been included under the EAJA. 89 Second, the Claims Court jurisdictional issue was an actively disputed matter in 1985, having arisen several times in the courts. In contrast, , there was no judicial dispute about EAJA jurisdiction for bankruptcy courts (though a few courts had assumed such jurisdiction)." Furthermore, Davis ignored the reason there was no congressional dispute about the Tax Court in 1985: Congress had enacted an EAJA-type provision in the Tax Code three years earlier, explicitly withdrawing tax matters from the scope of the EAJA. 9 Thus, it follows that Congress did not amend the EAJA in 1985 to allow the Tax Court or the bankruptcy courts to shift fees because the fee-shifting power of the The Eleventh Circuit returned to the fee-shifting authority of bankruptcy courts in In re Brickell Investment Corp. 93 Brickell relied on Davis and Bowen in holding that a bankruptcy court lacked jurisdiction to award fees against the government under 26 USC § 7430, the fee-shifting provision of the Tax Code. 94 Section 7430 provides that in any "administrative or court proceeding" regarding tax matters, 95 the prevailing party may recover fees where the government's position was not "substantially justified."' "Court proceeding" is defined as "any civil action brought in a court of the United States (including the Tax Court and the United States Claims Court)." 97 Brickell decided that Davis and Bowen controlled its decision. Because § 7430 limited its scope to actions brought in a "court of the United States" and bankruptcy courts were not "courts of the United States" under the definitional section of Title 28, bankruptcy courts lacked jurisdiction to shift fees under 26 USC § 7430 as well as 28 USC § 2412. Davis and Bowen, which had concerned the interpretation of the EAJA, were applicable because interpretations of § 7430 had often relied on precedent interpreting the EAJA, given the common roots of the two feeshifting provisions. 9 8 92 899 F2d at 114041 n 7. 93 922 F2d 696 (11th Cir 1991). " In 1982, Congress had amended the EAJA to provide that henceforth all questions of fee shifting that fell under § 7430 would no longer be governed by the EAJA. Tax Equity and Fiscal Responsibility Act § 292(c), 96 Stat at 574 (cited in note 91) (adding subsection (e) to 28 USC § 2412).
26 USC § 7430(a) (1988). 26 USC § 7430(c)(4)(A). Under § 7430, the taxpayer bears the burden of proof regarding the lack of substantial justification, unlike under the EAJA, where the judge decides whether the government was substantially justified. However, this makes no difference for the question of which courts have jurisdiction to award fees. 
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The University of Chicago Law Review Brickell, too, has important flaws in its logic. First, the definition in Title 28 of the phrase "court of the United States" is explicitly limited to that title. 9 Section 7430, of course, is in Title 26-the Title 28 definition should not necessarily control. Moreover, the wording of § 7430 implies that "court of the United States" already includes the Tax Court and the Claims Court, although they clearly do not fall within the Title 28 definition (because they are Article I courts). If Congress had indeed meant to use "court of the United States" in § 7430 in the same sense as in Title 28, and then to add the Tax and Claims Courts to those courts having fee-shifting authority, it is unlikely Congress would have used the phrase "including the Tax Court and the United States Claims Court."' 0 0 "Including" implies that those courts are already encompassed by "court of the United States." A phrase such as "in addition to" or "plus," rather than "including," would have been more consistent with a congressional view that the Tax and Claims Courts were not "courts of the United States." The Eleventh Circuit has thus twice held that bankruptcy courts lack fee-shifting authority under the EAJA or other fee-shifting statutes. Both decisions, however, rest on severely flawed reasoning. The O'Connor court relied on plain language rather than legislative history. Citing Supreme Court authority, it held that its "judicial inquiry is complete" when the language of a statute is clear.' history only when necessary to determine 'a statutory purpose obscured by ambiguity. ' " "' The court found complete clarity in the EAJA's phrases "court" and "any court having jurisdiction of that action." Using a standard dictionary, the O'Connor court reasoned that the "plain, ordinary and every day" meaning of "court" encompassed both Article I and Article III courts."°6 Nor did Congress restrict the use of "court" to Article III courts, despite its ability to do so by simply using the well-known phrase "court of the United States." Therefore, the court held, judges should not read into the statute an intent to restrict its applicability. After criticizing the Eleventh Circuit's analyses, O'Connor also noted that several courts had assumed the ability of bankruptcy courts to make EAJA fee awards. 09 The O'Connor court noted that its conclusion was "congruous with the statutory scheme" and consistent with the EAJA's purpose "to encourage individuals and small businesses to challenge adverse government action notwithstanding the high cost of civil litigation."" 0 The establishment by Congress of an administrative version of the EAJA did not show any congressional desire to limit the scope of the EAJA to specific courts. Rather, it showed the opposite-that Congress wanted the EAJA to have as broad a scope as possible. '06 942 F2d at 773, citing Webster's II New Riverside University Dictionary 320 (Riverside, 1984) (defining "court" as "a person or group of persons whose task is to hear and submit a decision on cases at law"). 
III. THE POWER OF OTHER ARTICLE I COURTS UNDER THE EAJA As shown above, the question of whether bankruptcy courts have EAJA jurisdiction is part of the larger question of whether Article I courts in general have EAJA jurisdiction. Examining judicial opinions considering the EAJA jurisdiction of other Article I courts casts light on the problem of bankruptcy court EAJA jurisdiction. Many courts have recognized the power of non-bankruptcy courts to shift fees under the EAJA. Congressional action has explicitly given some of these courts EAJA fee-shifting power.
A. The Court of Federal Claims (The Claims Court)
The Court of Federal Claims is an Article I court that has jurisdiction over many claims of money judgments against the United States."' It was established in 1982, succeeding to the jurisdiction of the Article III Court of Claims."' Its decisions are appealable to the Federal Circuit."'
In Essex Electro Engineers v United States, the Federal Circuit held that the Claims Court had EAJA jurisdiction to award fees, even though it was an Article I court." 4 The court relied primarily on the EAJA's plain language, buttressed by Congress's rolling over the jurisdiction of the Court of Claims to the Court of Federal Claims."' Essex Electro found Bowen's reliance on 28 USC § 1920 to be inappropriate, reasoning that § 1920 was designed simply to enumerate which costs a court could award, not to limit which courts had authority to award fees." 6 While Essex Electro partially dealt with circumstances unique to the Claims Court, it concluded that plain language overrode Bowen's somewhat tortured insertion of § 1920 into § 2412. Thus, Essex Electro supports O'Connor in holding that EAJA fee shifting is not limited to Article III "courts of the Unit- Sharon's argument is very similar to the Davis argument: Because § 2412(a) states that the costs which may be taxed against the government are listed in 28 USC § 1920, and § 1920 refers to a "court of the United States," only a court of the United States may award costs. This excludes-by the definition in § 451-Article I courts, including the Tax Court. 12 5 McQuiston, relying on Sharon, held that the Tax Court did not have the statutory authority under the EAJA to shift attorneys' fees any more than to shift costs. 533-34 (1976 533-34 ( ), aff'd 591 F2d 1273 533-34 ( (9th Cir 1978 . ' The government was liable for fees only where it had made an explicit waiver of its immunity. See Ruckelshaus v Sierra Club, 463 US 680, 685 (1983) .
66 Tax Ct at 533-34. States," applies to every mention of "court" in Title 28. This is, as we have seen, overbroad.
613 F2d 1306 , 1309 (5th Cir 1980 103-04 (Ct Mil App 1989) . i Id at 102-03.
D. The Court of Veterans Appeals
The Court of Veterans Appeals is an Article I court with exclusive jurisdiction to review decisions of the Board of Veterans Appeals. 1 36 Its decisions are appealable to the Federal Circuit and, subsequently, to the Supreme Court." 7 In Jones v Derwinski, the Court of Veterans Appeals held that it lacked EAJA jurisdiction. 3 " First, it concluded that the Supreme Court's Ardestani decision controlled its interpretation of the EAJA, in that any statutory ambiguity in the EAJA must be strictly construed in favor of the government.' 3 9 After examining the legislative history and various subsequent amendments of the EAJA, the court concluded that substantial ambiguity existed over whether it had fee-shifting jurisdiction. 4° Furthermore, the split between the Eleventh and Tenth Circuits on whether Article I courts have EAJA jurisdiction magnified this ambiguity. Ardestani demanded that this ambiguity keep EAJA jurisdiction within the strictest possible confines.' 4 '
Jones misconstrues Ardestani. According to Jones, it was in response to statutory ambiguity that Ardestani applied the principle that waivers of sovereign immunity must be strictly construed.' Ardestani, however, used the strict construction principle not to resolve an ambiguity, but to justify adherence to clear statutory language in the face of countervailing policy considerations. When the EAJA's language suggests that fee shifting is not allowed in a given context, but its purposes point the other way, the principle that waivers of sovereign immunity are to be strictly construed tips the balance in favor of prohibiting fee awards. Jones's use of the strict construction principle does not accord with Ardestani.
Congress reacted with vigorous displeasure to Jones. In contrast to Brickell, several bankruptcy courts have either reasoned or assumed that they have authority to award fees under § 7430.151 The leading case is In re Chambers, which held that for purposes of § 7430, a bankruptcy court is a "court of the United States."' 52 In Chambers's view, the additional phrase in § 7430, "including the Tax Court and the United States Claims Court," does not limit jurisdiction to those courts, because the specific courts are simply mentioned as illustrations, not limitations. 3 Chambers uses an additional intriguing argument not used by any other court in the EAJA context. A bankruptcy court is a "court of the United States" for both EAJA and § 7430 purposes because it is a dependent adjunct of a district court, which is undoubtedly a court of the United States.' 54 Chambers specifically rejected Brickell's interpretation as "unduly restrictive. "' 55 This review of the experience of several other Article I courts, as well as the experience of the bankruptcy courts in awarding fees under 26 USC § 7430, reveals, if not a unanimous result, at least a consistent trend in the direction of allowing fee shifting. Courts should take heed and, unless and until Congress explicitly modifies the EAJA, ensure that bankruptcy courts can and do use the EAJA for its intended purposes.
IV. WHY BANKRUPTCY COURTS CAN SHIT FEES UNDER
THE EAJA Bankruptcy courts should have the power to shift attorneys' fees under the EAJA. Both the Ardestani principles of EAJA interpretation, as well as a careful examination of statutory language and legislative history, support this conclusion.
A. Ardestani's Support of the Authority of Bankruptcy Courts Under the EAJA
Ardestani has muddied the waters of EAJA interpretation and, if Jones is any indication, promises to continue to do so. Although Ardestani emphasizes that courts should not expand the EAJA's waiver of sovereign immunity, it does not dictate that the EAJA be construed to deny fee-shifting power to bankruptcy courts.
For the purposes of this Comment, the essential principle of Ardestani is that courts must not mutate clear EAJA language. The Court found that the language of the EAJA provision at issue in Ardestani was unambiguous,' 56 and that "any ambiguities in the legislative history [were] insufficient to undercut the ordinary understanding of the statutory language."' 57 The Court concluded that the clear language, "coupled with the strict construction of waivers of sovereign immunity," meant that the INS could not award fees in administrative deportation proceedings.' 58 The basis of the Court's holding was the plain language determination-the waiver question merely "reinforced" its conclusion on those grounds.' 9 Bankruptcy court EAJA jurisdiction is different from the question in Ardestani. In the bankruptcy court cases, courts have held that the EAJA's plain language is either ambiguous or clearly in favor of shifting fees.' 60 The essential Ardestani premise, that the language in question clearly opposes shifting fees, is therefore not present in the context of bankruptcy courts. Ardestani noted that "once Congress has waived sovereign immunity over certain subject matter, the Court should be careful not to 'assume the authority to narrow the waiver that Congress intended.'"'' In the EAJA context, Congress has clearly waived sovereign immunity over the area of fee shifting against the government, and courts should not try to narrow the intended waiver." Ardestani, properly read, thus supports the contention that bankruptcy courts have EAJA jurisdiction, because both the statutory language and the waiver of sovereign immunity are clear. ' Ardestani, 112 S Ct at 519. The Court considered whether an administrative deportation hearing was an "adversary adjudication" for purposes of Title 5 of the EAJA.
'57 Id at 520.
11 Id at 521. ' Id at 520. Kubrick, 444 US 111, 118 (1979) . 16 Furthermore, "[tihe 'strong presumption' that the plain language of the statute expresses congressional intent is rebutted only in 'rare and exceptional circumstances,' when a contrary legislative intent is clearly expressed." Ardestani, 112 S Ct at 520. legislative history forecloses this otherwise plausible counterargument. When amending the EAJA, Congress made clear its intent that its actions not be construed as a limitation on which courts were able to shift fees. Given this legislative history, it is difficult to conclude that Congress meant to deny EAJA jurisdiction to bankruptcy courts.
Careful examination of the circumstances surrounding congressional action shows Congress's rationality in not expressly listing bankruptcy courts. Congress specifically included the Claims Court in the EAJA in 1985 because a rift had developed in judicial authority. Further, at the time of the Claims Court amendment, no court had refused EAJA jurisdiction to bankruptcy courts. On the contrary, at least two courts had assumed that bankruptcy courts did have EAJA jurisdiction. If Congress knew about those decisions, it likely decided that there was no need to amend the EAJA simply to affirm the existing case law. If it did not know about the decisions, there was similarly no reason for Congress to have specifically included bankruptcy courts in the EAJA, in the absence of conflict over the issue, just as there was no reason to include any other Article I court.
CONCLUSION
Those courts that deny fee-shifting powers to bankruptcy courts ultimately fail to persuade. They stretch too far by departing from the ordinary meaning of statutory terms, and relying on snippets of legislative history that stand in opposition to the EAJA's overall goals. On the other hand, the arguments of those courts that recognize bankruptcy court authority to shift fees under the EAJA are very convincing. They harmonize the plain language of the statute with the undisputed intent of the EAJA, and by doing so reach an equitable result that succeeds in implementing congressional goals.
Recognizing that bankruptcy courts can shift fees under the EAJA fills an important gap in the law. Courts can fulfill EAJA's goals in bankruptcy proceedings without waiting for Congress to explicitly amend EAJA. The legitimacy of this approach is buttressed by Supreme Court precedent, the authority of several courts, and careful examinations of statutory interpretation and congressional action. This approach is not a bold step cutting against the grain of rationality to achieve justice; rather, it achieves justice by comporting with rationality.
